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20 CFR Ch. IX (4–1–08 Edition) § 1002.191 

REEMPLOYMENT POSITION 

§ 1002.191 What position is the em-
ployee entitled to upon reemploy-
ment? 

As a general rule, the employee is en-
titled to reemployment in the job posi-
tion that he or she would have attained 
with reasonable certainty if not for the 
absence due to uniformed service. This 
position is known as the escalator posi-
tion. The principle behind the escalator 
position is that, if not for the period of 
uniformed service, the employee could 
have been promoted (or, alternatively, 
demoted, transferred, or laid off) due to 
intervening events. The escalator prin-
ciple requires that the employee be re-
employed in a position that reflects 
with reasonable certainty the pay, ben-
efits, seniority, and other job per-
quisites, that he or she would have at-
tained if not for the period of service. 
Depending upon the specific cir-
cumstances, the employer may have 
the option, or be required, to reemploy 
the employee in a position other than 
the escalator position. 

§ 1002.192 How is the specific reem-
ployment position determined? 

In all cases, the starting point for de-
termining the proper reemployment 
position is the escalator position, 
which is the job position that the em-
ployee would have attained if his or her 
continuous employment had not been 
interrupted due to uniformed service. 
Once this position is determined, the 
employer may have to consider several 
factors before determining the appro-
priate reemployment position in any 
particular case. Such factors may in-
clude the employee’s length of service, 
qualifications, and disability, if any. 
The reemployment position may be ei-
ther the escalator position; the pre- 
service position; a position comparable 
to the escalator or pre-service position; 
or, the nearest approximation to one of 
these positions. 

§ 1002.193 Does the reemployment po-
sition include elements such as se-
niority, status, and rate of pay? 

(a) Yes. The reemployment position 
includes the seniority, status, and rate 
of pay that an employee would ordi-
narily have attained in that position 

given his or her job history, including 
prospects for future earnings and ad-
vancement. The employer must deter-
mine the seniority rights, status, and 
rate of pay as though the employee had 
been continuously employed during the 
period of service. The seniority rights, 
status, and pay of an employment posi-
tion include those established (or 
changed) by a collective bargaining 
agreement, employer policy, or em-
ployment practice. The sources of se-
niority rights, status, and pay include 
agreements, policies, and practices in 
effect at the beginning of the employ-
ee’s service, and any changes that may 
have occurred during the period of 
service. In particular, the employee’s 
status in the reemployment position 
could include opportunities for ad-
vancement, general working condi-
tions, job location, shift assignment, 
rank, responsibility, and geographical 
location. 

(b) If an opportunity for promotion, 
or eligibility for promotion, that the 
employee missed during service is 
based on a skills test or examination, 
then the employer should give him or 
her a reasonable amount of time to ad-
just to the employment position and 
then give a skills test or examination. 
No fixed amount of time for permitting 
adjustment to reemployment will be 
deemed reasonable in all cases. How-
ever, in determining a reasonable 
amount of time to permit an employee 
to adjust to reemployment before 
scheduling a makeup test or examina-
tion, an employer may take into ac-
count a variety of factors, including 
but not limited to the length of time 
the returning employee was absent 
from work, the level of difficulty of the 
test itself, the typical time necessary 
to prepare or study for the test, the du-
ties and responsibilities of the reem-
ployment position and the promotional 
position, and the nature and respon-
sibilities of the service member while 
serving in the uniformed service. If the 
employee is successful on the makeup 
exam and, based on the results of that 
exam, there is a reasonable certainty 
that he or she would have been pro-
moted, or made eligible for promotion, 
during the time that the employee 
served in the uniformed service, then 
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